
ROLE OF TRUSTEE IN CHAPTER 7 AND CHAPTER 13 BANKRUPTCIES 
 
 
U. S. Trustee Program 

The United States Trustee Program is a component of the Department of Justice which 

acts as the “watchdog over the bankruptcy process.”  The U. S. Trustee Office in Kansas City, 

Missouri consists of a U. S. Trustee and an Assistant U. S. Trustee.  The U. S. Trustee covers 

several states and is usually not present in the Kansas City office.  There are also attorneys, 

paralegals, and other staff people who work in the office. 

The main duties of the U. S. Trustee are: 

1. Appointing and supervising the panel trustees. 

2. Taking legal action to enforce the requirements of the Bankruptcy Code and to prevent 

fraud and abuse (e.g., filing motion to dismiss a bankruptcy for abuse or filing an 

adversary proceeding to prevent a debtor’s discharge). 

3. Referring matters to the U. S. Attorney for investigation and criminal prosecution when 

appropriate. 

4. Ensuring that bankruptcy estates are administered promptly and efficiently, and that 

professional fees are reasonable. 

5. Appointing and convening creditors’ committees in Chapter 11 business reorganization 

cases.  

6. Reviewing disclosure states and applications for the retention of professionals (e.g., 

lawyers or accountants for the bankruptcy trustee). 

In practice, the U. S. Trustee plays a larger role in Chapter 7 bankruptcies than in Chapter 

13.  In a Chapter 7, the U. S. Trustee office examines all cases filed where the debtors are above 

median income.  The office often requests additional documentation from the debtors to 



determine if the debtors should really be in a Chapter 7 bankruptcy, or if the debtors should 

convert to a Chapter 13 and pay at least a portion of their unsecured debt. 

The office also looks through the means test that is filed to see if there are any errors or if any 

additional information is needed. 

If the U. S. Trustee office determines that it is an abuse for the debtors to remain in a 

Chapter 7, the Assistant U. S. Trustee or one of the attorneys will file a motion under § 707 of the 

Bankruptcy Code to have the case dismissed.  Then the debtors must determine whether to 

convert to a Chapter 13, or have a hearing in front of the Bankruptcy Judge regarding the issues 

raised by the U. S. Trustee.  If the debtors have a hearing and the Judge rules in favor of the U. S. 

Trustee, the debtors still have a right to convert to a Chapter 13 rather than have the case 

dismissed. 

In some cases the U. S. Trustee will file an adversary proceeding under § 727 to prevent 

the debtors from receiving a discharge, usually due to some type of fraudulent activity on the part 

of the debtors.  If the U. S. Trustee is successful, none of the debtors’ debts are discharged in the 

bankruptcy, and the debtors cannot discharge those debts in a future bankruptcy. 

The U. S. Trustee also supervises and evaluates the Chapter 7 and Chapter 13 trustees. 

 

Chapter 7 Trustees 

The U. S. Trustee appoints trustees who are a member of the “Chapter 7 Panel of 

Trustees.”  Each panel trustee normally has a meeting of creditors (section 341 meeting) once a 

month.  In the Central Division, there are three panel trustees.  They are John Reed (practices law 

in Jefferson City), Janice Harder (practices law in Columbia), and Jill Olsen (practices law in 

Kansas City).   



The meeting of creditors for each Trustee is held at the City Council Chambers in 

Jefferson City.  There are approximately 72 new cases (and some additional continued cases) on 

each docket.  The meetings are conducted each hour, beginning at 8:00 a.m. 

Prior to the meeting the Trustee will have looked over the petition and schedules filed by 

the debtors, as well as the pay advices the debtors filed with the petition and schedules, and also 

the prior year’s federal tax returns, which are required by the Bankruptcy Code to be sent to the 

Trustee seven days or more before the date of the meeting. 

In addition, the Trustee can request other information and documentation to assist the 

Trustee with analyzing the case.  In the Central Division, the three trustees ask that the following 

documents be provided prior to the meeting: 

1 Federal and state tax returns for the two prior years. 

2. Bank statements for the two months prior to the bankruptcy filing, and including the date 

of the bankruptcy filing. 

3. Recorded deeds of trust for any real estate owned by the debtors. 

4. Titles for vehicles owned by the debtors, or other proof of ownership and perfected lien. 

The Trustee may request other documents when appropriate.  In reviewing the 

bankruptcy filing and the additional documents, the Trustee is determining (1)whether there are 

any nonexempt assets for the Trustee to administer and have funds to pay unsecured creditors; 

and (2) whether the debtors have been truthful in their filing and that there is no abuse of the 

bankruptcy system. 

If the Trustee believes that there may be abuse or fraud involved, the Trustee will refer 

the case to the U. S. Trustee. 

One additional purpose of the meeting is for creditors to be able to appear and if they 



wish, ask questions of the debtors.  Creditors do not often appear.  However, secured creditors 

may appear to question the debtors regarding the collateral and to find out if the debtor intends to 

reaffirm the debt.  Creditors may also ask questions regarding charges made on credit cards prior 

to the bankruptcy filing, or other questions to determine if a particular debt may be 

nondischargeable in the bankruptcy.  Sometimes creditors resulting from a dissolution decree 

appear and ask questions concerning the provisions of the decree.  The creditor or the creditor’s 

attorney must sign an appearance sheet and state his or her name on the record and then is 

allowed to ask questions of the debtors.  If the questioning is too lengthy, the creditor may need 

to later conduct an examination of the debtors under Rule 2004 of the Bankruptcy Rules since 

time at the 341 meeting is limited. 

 

Chapter 13 Trustee 

The U. S. Trustee appoints one Chapter 13 Standing Trustee in the Western District of 

Missouri.  The current Trustee is Richard Fink.  His job is to administer cases and repayment 

plans under Chapter 13 of the Bankruptcy Code.   

The Chapter 13 Trustee has an office in Kansas City and employs attorneys and other 

staff members.  Either Richard Fink or one of the other attorneys in the office conducts the 

Chapter 13 meetings of creditors.  The meetings are similar to those in a Chapter 7 except that 

the meetings are somewhat less formal.  The meetings are held once a month in Jefferson City at 

the City Council Chambers.   Creditors may appear and question the debtors. 

As in a Chapter 7, the debtors are required to send the Chapter 13 Trustee the prior year’s 

federal tax return seven or more days before the meeting of creditors.  Other documents may be 

requested by the Trustee.  



Someone in the Trustee’s office will have analyzed the case prior to the meeting of 

creditors, and the attorney will receive a paper at the meeting that has a list of issues or problems 

in the case.  If the issues are not resolved, at some point the Chapter 13 Trustee will file a motion 

to dismiss the case.  The attorney for the debtors can work with the Chapter 13 Trustee office to 

work out most problems in the case. 

Once all issues have been resolved, the Trustee will file a recommendation that the Plan 

be confirmed. 

Once the Plan is confirmed, payments are made by the debtors to the Chapter 13 Trustee, 

and the Trustee’s office makes monthly disbursement to creditors.  The U. S. Trustee monitors 

the Trustee’s financial management of trust funds and internal operating budget. 
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Exceptions to the Bankruptcy Automatic Stay 

When Concerning Residential Tenant Evictions 
 

Overview 

 

 On April 20, 2005, President George W. Bush signed into law the 
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (the 
2005 Act).1 The 2005 Act, 512 pages in length, made significant changes to 
the Bankruptcy Code and other bankruptcy statutes, and affects nearly every 
aspect of bankruptcy cases. The 2005 Act, in general, took effect 180 days 
from signing, on October 17, 2005. There were, however, several provisions 
that became effective upon enactment. 

 
 The 2005 Act created two new limitations on, or exceptions to, the 

Automatic Stay2 in landlord-tenant matters.  These are likely to cause new 
hardship for some tenants seeking to avoid homelessness by curing rent 
arrearages through Chapter 13 bankruptcy.  They are also likely to cause 
confusion among landlords and lead to violations of the automatic stay. 

 

 The first limitation applies when the lessor has obtained a pre-petition 
judgment in an eviction, unlawful detainer, or similar action for possession 
of the residential real property where the debtor resides.   

 
 The second limitation applies if the landlord files a certification 

regarding illegal use of controlled substances on the property or 
endangerment of the property. 
 
Pre-petition Judgment for Possession 

 
 Under section 362(b)(22), the eviction of a debtor from residential 

property in which the debtor resides as a tenant under a lease or rental 
agreement is not stayed by section 362(a)(3) if the lessor has obtained a 
judgment for possession prior to the filing of the bankruptcy petition, unless 
the debtor meets certain conditions.3  If a pre-petition judgment for 

                                                 
1  Pub. L. No. 109-08, 119 Stat. 23 (2005). 
2  11 U.S.C. §362(a). 
3  The pre-petition judgment for possession must relate to rental property in which the 
debtor resides under a lease or rental agreement.  It does not apply, for example, to an eviction 
judgment obtained by a purchaser of property at foreclosure who does not have a lease or rental 
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possession has been obtained for property in which the debtor resides, the 
debtor must so indicate on the bankruptcy petition, and state the name and 
address of the lessor.4 

 
 This stay exception is limited to the continuation of proceedings 

stayed under section 362(a)(3), which are actions seeking to obtain 
possession of property of the estate or of property from the estate, or to 
exercise control over property of the estate.  If the lessor has obtained a 
judgment for possession that includes a money judgment against the debtor 
for back rent owed, the lessor must still seek relief from the stay under 
section 362(a)(6) in order to enforce the judgment against the debtor, or at 
least the portion of the judgment representing the claim for back rent.  
Section 362(b)(22) also does not apply to judicial actions stayed under 
section 362(a)(1) to recover a pre-petition claim against the debtor, including 
further proceedings that may be necessary to enforce the judgment for 
possession. 

 
 Notwithstanding the stay exception under new section 362(b)(22), the 

debtor may obtain an automatic stay for a period of thirty days by filing and 
serving on the lessor a certification under penalty of perjury that: 

 
 The debtor has a right to cure the monetary default under 

applicable non-bankruptcy law; and 
 The debtor, or an adult dependent of the debtor, has deposited 

with the clerk of the bankruptcy court all rent that would 
become due during the thirty days after the filing of the 
petition.5 

 
 If no certification is filed with the petition, the clerk must 
“immediately” serve on the debtor and the lessor a certified copy of the 
docket indicating the lack of a certification and the applicability of the 
                                                                                                                                                 
agreement with a debtor occupying the property.  See In re McCray, 342 B.R. 668 (Bankr. D. 
Col. 2006). 
4  11 U.S.C. § 362(l)(5) 
 Official Form 1 provides a space for this information.  Presumably, if a judgment has 
been resolved by a cure of any default and the lessor is no longer seeking to evict the debtor 
based on the judgment, it need not be listed.  Otherwise, listing of judgment that are years old and 
no longer valid would be required. 
5  11 U.S.C. § 362(l)(1). 
 The form petition, Official Form 1, has been modified to include a statement that contains 
the required certification. 
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exception to the stay.6  If the debtor files a certification with the petition and 
makes the required deposit with the clerk, the clerk is to promptly transmit 
the deposit to the lessor.7 

 
 The debtor may obtain a stay under section 362(a)(3) beyond the 
initial thirty days if the debtor files, within thirty days after the petition, a 
further certification that the monetary default upon which the eviction is 
being sought has been completely cured.8 

 
 The lessor has the right to contest either the initial certification 
seeking a thirty-day stay or the certification that the monetary default has 
been cured.9  If the lessor files an objection to either certification and serves 
it on the debtor, the court must hold a hearing within ten days to determine if 
the certification is true.10 

 
 If the stay under section 362(a)(3) is terminated by section 362(b)(22), 
and the lessor has not enforced the pre-petition judgment for possession 
prior to confirmation in a chapter 13 proceeding or objected to confirmation, 
the lessor may be bound by the terms of a confirmation order which provides 
for the curing of the default.11 
 
Illegal Use of Controlled Substances or Endangerment to the Property 
 

 A second new exception to the automatic stay under section 362(a)(3) 
applies if the lessor files and serves on the debtor a certification under 
penalty of perjury that: 

 
 An eviction action has been commenced based on endangerment 

of the property or illegal use of controlled substances on the 
property; or 

 The debtor has within thirty days before the certification either 
endangered the property or illegally used or allowed to be used 
controlled substances at the property.12 

                                                 
6  11 U.S.C. § 362(l)(4)(A). 
7  11 U.S.C. § 362(l)(5)(D). 
8  11 U.S.C. § 362(l)(2). 
9  11 U.S.C. § 362(l)(3). 
10  11 U.S.C. § 362(l)(3)(A). 
11  See, e.g., In re Sullivan, 321 B.R. 306 (Bankr. M.D. Fla. 2005); Green Tree Fin. Corp. v. 

Garrett (In re Garrett), 185 B.R. 620 (Bankr. N.D. Ala. 1995). 
12  11 U.S.C. § 362(b)(23). 
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 If the landlord files such a certification the debtor has fifteen days to 

file and serve on the lessor an objection to the truth or legal sufficiency of 
the lessor’s certification before the stay exception goes into effect.13  If the 
debtor files an objection challenging the truth or legal sufficiency of the 
lessor’s certification, the exception to the stay does not go into effect, if at 
all, until after the court rules on it.  The court must hold a hearing within ten 
days of the filing of the debtor’s objection to determine whether the 
circumstances described in the lessor’s certification existed or have been 
remedied.14  It is not clear when the debtor may remedy the circumstances, 
but presumably it may occur at any time prior to the hearing.  If the court 
rules in favor of the debtor, the stay under section 362(a)(3) remains in 
effect. 

 
 If no objection to the lessor’s certification is filed, or if the court rules 

against the debtor, the clerk must “immediately” serve a certified copy of the 
docket on the lessor and the debtor, indicating the failure to object or the 
court’s order.15 

  
 It appears that, if the certification is based on the commencement of 

an eviction action, the eviction must specifically have been based at least in 
part on the endangerment of the property or illegal use of controlled 
substances on the property.  In addition, because this stay exception is 
limited to the stay provided under section 362(a)(3), the lessor may not 
proceed with any eviction that seeks to recover on a pre-petition claim 
against the debtor, such as a property damages claim or a rent claim, without 
obtaining relief from the stay provided under section 362(a)(6), or with any 
judicial action that could have been commenced prior to the petition, 
without obtaining relief from the stay under section 362(a)(1). 

                                                 
13  11 U.S.C. § 362(m). 
14  11 U.S.C. § 362(m)(2)(A), (B). 
15  11 U.S.C. § 362(m)(2)(D), 362(m)(3). 



PRIOR TO THE BANKRUPTCY 
 

Look Backs 

Statutory and Formal 

 §11 USC 523(a)(2)(C)(i)(I) consumer debts owed to a single creditor and 

aggregating more than $550 for luxury goods or services incurred by an 

individual within 90 days before the filing of a bankruptcy cannot be 

discharged. The definition of luxury goods is a transitory one; it can go 

beyond diamond rings and fancy vacations but can apply to other things 

not necessarily considered luxury. The totality of the debtor’s financial 

condition at the purchase is considered.  For instance the purchase of a 

home theatre system which included a television and surround sound 

was considered a luxury as the court could find no practical use for it. 

 

 §11 USC 523(a)(2)(C)(i)(II) cash advances aggregating more than $825 

that are extensions of consumer credit under an open end credit plan 

within 70 days of the filing of bankruptcy 

(As defined in of the Truth in Lending Act.)  

{ The term ''credit'' means the right granted by a creditor to a debtor to defer 

payment of debt or to incur debt and defer its payment 

The adjective ''consumer'', used with reference to a credit transaction, 

characterizes the transaction as one in which the party to whom credit is 

offered or extended is a natural person, and the money, property, or services 

which are the subject of the transaction are primarily for personal, family, or 

household purposes. 

The term ''open end credit plan'' means a plan under which the creditor 

reasonably contemplates repeated transactions, which prescribes the terms of 

such transactions, and which provides for a finance charge which may be 



computed from time to time on the outstanding unpaid balance. A credit plan 

which is an open end credit plan within the meaning of the preceding sentence 

is an open end credit plan even if credit information is verified from time to 

time.} 

Statutory and informal 

§11 USC 523(a)(2)(B) is the false statement provision. Often an informal look 

back takes place. This is when a creditor compares the application for credit to 

the schedules filed by the debtor and discovers debts in the schedules that 

would have made the debtor credit unworthy. The raises the immediate specter 

of an adversary complaint to determine the dischargeability of the debt. This is 

sometimes referred to as non-dischargeability look back. 

Fraudulent conveyance.  

The trustee has all of the rights in the property of the debtor that a Judgment 

Lien holder would have. Thus the trustee has the right to set aside any 

conveyance made at any time that would be a fraudulent conveyance under 

§428.024 RSMO; the fraudulent conveyance statute. Please see that statute for 

a complete discussion. 

 

DISCLAIMER 

The Boone County Bar Association Commercial Law Committee is made up of 

attorneys who practice in the area of Debtor’s Rights, Creditor Rights and 

Collections.  This brief CLE is not exhaustive of the subject matter. The 

committee recommends the MOBAR CLE manual on Bankruptcy (2 volumes) 

and the material from the Missouri Bar annual bankruptcy institute for more 

in depth treatment of the subject area. 

  



 

The Commercial Law Committee of the Boone County Bar Association 

The executive committee of the association at the beginning of the year 

challenged those members who engage in commercial law to form a committee 

and prepare a CLE for the association. This is that CLE. We thank the 

executive committee for this opportunity to serve the profession. 

Material used in this CLE will be available on the BCBA website for download 

in PDF format. 



Bankruptcy Procedure and why you should stay out of it if you don’t know it. 

1. What you don’t know can and will hurt you; have you read and do you understand these parts 

of the law:  

a. TITLE 11 US CODE  The Bankruptcy Act; 

b. TITLE 18 US CODE  Chapter 9 Bankruptcy (Bankruptcy crimes) 

c. TITLE 28 US COCE  Chapter 6 Bankruptcy Judges 

d. TITLE 28 US COCE  Chapter 41 Administrative Office of the United States Courts 

i. §604 duties of Director 

ii. §651 through §658 Alternative Dispute Resolution ( see adversary complaints 

later) 

iii. §959 Trustees and receivers suable 

iv. §1334 Jurisdiction and Venue – Bankruptcy cases and proceedings 

v. §1408 through §1412 District Courts, Venue 

e. BANKRUPTCY RULES (With Official Forms) 

f. FEDERAL RULES OF CIVIL PROCEDURE 

g. FEDERAL RULES OF EVIDENCE 

h. FEDERAL RULES OF APPELATTE PROCEDURE 

i. §6  appeal in a Bankruptcy case 

i. CFR 28 Part 58 Bankruptcy Reform Act Regulations 

j. LOCAL RULES OF THE BANKRUPTCY COURT (Eastern and Western) 

k. MISSOURI SUPREME COURT RULE 90 (post Judgment Remedies) 

l. RSMO §513.427 through §5I3.440 exemptions 

m. RSMO 400.9 (all sections) Security Interests  

n. Relevant cases; there are cases that are applicable that may only be published from 

Bankruptcy Appeals Panels (commonly called BAP)? 

2. The GEEK squad 

a. The Bankruptcy Courts are totally paperless (for attorneys). All filings are through the 

CM/ECF system. Local rules require that filers must have had training (3.9 CLE hours) in 

the use of the CM/ECF system.  

b. A log in must be established for filing and a method of payment of fees must be made 

available to the court (usually a credit card). 

c. The system depends on the proper selection of an “event” for what is being filed. While 

the Eastern and Western CM/ECF systems differ in some important ways they both have 

over 300 possible events that must be selected. If the proper event is not selected the 

Court Clerk can refuse the filing or request corrections. 

d. Court notices are sent to required parties through electronic mail (email) so every 

attorney must maintain a working email system. 

e. Filings must be in PDF form (the court is using Ver. 8 but they accept Ver. 9 documents; 

they cannot accept anything earlier than 8). 

f. REDACT; REDACT; REDACT. Filing requires an active statement of redaction. Redaction is 

required not only of the SSN but any number or other information that would single out 



a debtor for identification. The mention of the name and / or age of any minor child is 

forbidden. This is similar to state redaction.  

g. PACER is a system to retrieve documents and reports from the court’s databases. This 

requires a log in and method of payment. Fees are $0.08 per page; statements are sent 

quarterly (unless the amount is large then it is sent monthly); a method of payment; 

credit card; must be on file with the Court Administration Office in Washington. 

h. Become familiar with how to search the Missouri Secretary of State’s web site for 

corporate information and UCC filings (later requires a log in registration) 

3. Know your enemy 

a.  Creditors are of two kinds; those that will close their file upon receipt of the bankruptcy 

notice and those that will fight tooth and nail for anything they can get. 

b. The later will not care if the amount of attorney’s fees they must pay to fight exceeds 

the amount of the loan; they want to make a point with debtor’s counsel as they believe 

that in the long run debtor’s counsel will recognize that it is easier to settle the matter 

than to fight with a sophisticated creditor counsel. Almost all of these creditors by 

agreement require that their counsel file no debtor bankruptcies even if that particular 

creditor is not named. 

c. Trustees are highly sophisticated bankruptcy attorneys; do not ignore their requests or 

filings. 

d. These numbers when spoken by creditors mean that you must start talking to your 

debtor client about the fact that things are starting to unravel: 2004 (as in rule 2004 

examination by a creditor) 523 / 727 (an adversary action to deny your client discharge). 

e. Debtor’s counsels routinely file Motions to Avoid Liens; creditors of the later type will 

file responses to these and go to hearing. Debtors must prove these by the 

preponderance of the evidence. What you plead here and what you say here can cause 

that 523 / 727 issue to arise. 

f. The fact that the creditor did not appear at the 341 meeting means nothing; they simply 

don’t want to delay the trustee in attending to the trustee’s docket. 

4. Your worst nightmare. 

a.  The trustee is filing motions about the property of the estate and / or objections to the 

13 plan. 

b. The creditor sent you a notice under rule 9011 (Sanctions); you have a 21 day “safe 

harbor” to fix things. 

c. The CM/ECF clerk is telling you that you filed things in error (whether or not you must 

correct them). 

d. Show cause orders from the court. 

5.  The “sabbatical” rule. Deadlines are now on a 7 day system. Read the rule! First the courts 

never close (24/365) thus 7 days, 14 days and 21 days mean just that. Negative certification is a 

certification by the proponent of a pleading that the respondent failed to respond in accordance 

with the time limit set by law. Upon receipt of that certification the court will enter an order. 

6. In the Western District hearings are set automatically by the clerk; in the Eastern District 

hearings must be noticed after obtaining a docket setting from the Judge’s clerk. 



7. Bankruptcy proceedings not only move quickly but tend to be more informal than in other 

courts. Judges will often ask at the start of hearing if any attempts have been made to resolve 

the matter; your answer should be yes. 

So you thought that you might want to practice in the bankruptcy courts; after hearing this are you still 

so inclined? 


