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Ex Parte Contacts With Organizational Employeesin Missouri
by Garrett Hodes
Introduction

An understanding of the limits of ex parte contacts with corporate employees is necessary in order for
trial and organizational attorneys to effectively investigate their cases, avoid discovery disputes, and
satisfy their clients interests.

Missouri has addressed the issue, and has attempted to define the limits of ex parte contacts with
organizational employees, all to the confusion of the practicing attorney. This article attempts to clarify
some of this confusion that has plagued the courts of Missouri, the organized bar, and practicing
attorneys in their attempts to balance effective case investigation and their clients interests with the
Rules of Professional Conduct.

1. Model Rule 4.2 of the Model Rules of Professional Conduct

Model Rule 4.2 deals with attorney contacts with persons represented by counsel.l An ex parte contact
takes place when an attorney interviews witnesses and their adversarys current and former
organizational employees without the consent of opposing counsel or without giving notice to opposing

counsel of the desired contact.? Rule 4.2 determines when an adverse attorney is forbidden from making
an ex parte contact or is required to give notice to opposing counsel so that the opposing attorney will
have an opportunity to make objections. Model Rule 4.2 in Missouri states as follows:

In representing a client, a lawyer shall not communicate about the subject of the representation with a
party the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the

consent of the other lawyer or is authorized by law to do so.2 (emphasis added)

When the opponent is an organization, the attorney who desires to make ex parte contacts must know
the boundaries of this rule in order to be an effective advocate.

To understand the meaning and intent of Rule 4.2, it is important to understand the policies and
rationales that underlie the rule. Rule 4.2 "prevents unprincipled attorneys from exploiting the disparity

in legal skills between attorney[s] and lay people;"4 "preserves the integrity of the attorney-client
relationship by preventing an attorney from coming between the opposing attorney and client;" and

"prevents the inadvertent disclosure of privileged information." Also, "the Rule advances dispute

settlements by channeling communications between lawyers accustomed to the negotiation process,"6
and "prevent[s] conduct intended to induce the represented party to somehow impair, compromise or

settle his or her own case."’

Model Rule 4.2 is confusing because it is difficult to determine who a "party" is when the rule is applied
to current and former employees of the adversary organization who are the subject of an ex parte
contact.

[11. Ex Parte Contactsin Missouri
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A. Pitts v. Roberts

State ex rel. Pitts v. Roberts® is the seminal case on Rule 4.2s application when an organization is a
litigant. Pitts involved the determination of when current employees of a business entity litigant should

be considered as a "party" for purposes of Rule 56.01(b)(3)9 and Rule -4.2.10

In Pitts, during investigations for a products liability and negligence case, the plaintiffs counsel took ex

parte statements of the defendants current employees, two water heater installers. 1! It was alleged that
the negligent installation and service of the water heater caused a fire in the plaintiffs mobile home, but

suit had not yet been filed.12 Later, during discovery, the defendants sought the production of the
statements taken from its current, non-managerial employees under the authority of Rule 56.01(b)(3).13
The trial court denied the defendants request.14

The Pitts Court saw this dispute as an opportunity to delineate the breadth of the term "party™ when
dealing with an organization that is a litigant. The Courts stated goal was to keep the adversary attorney
within the bounds of professional conduct, yet prevent the organization from "stonewall[ing] its
adversarys attempts to investigate the facts and/or to deny the adversary the benefit of its work

product."1° In the Official Comment to Rule 4-4.2, the Court found its test:

In the case of an organization, this Rule prohibits communications by a lawyer for one party concerning
the matter in representation with persons having the managerial responsibility on behalf of the
organization, and with any other person whose act or omission in connection with that matter may be
imputed to the organization for purposes of civil or criminal liability or whose statement may constitute

an admission on the part of the organization.16

This test has been called the "managing-speaking agent test."1” The Court felt that "[t]his test focuses
neither upon a bright line hierarchical structure nor a bright line temporal distinction regarding which
employee shall be treated as a party, but instead sets out a functional approach designed to be sensitive

to the practical considerations of the real world."18

Applying the rule with this rationale was easy when dealing with current employees.1® In Pitts, at the
time of the contact the employees were employed by the organization and their roles were central to the

dispute because their acts and omissions were later the subject of the plaintiffs claim.20 These
employees would have bound the organization by their acts and omissions. Thus, plaintiffs counsel
should have treated the two non-managerial employees as a "party" and should not have taken their

statements ex parte.21 However, since he did, the court required him to turn the statements over to
defendant under Rule 56.01(b)(3).22

B. Tipton v. Sonitrol Security Systems, Inc.

Three years later, Rule 4-4.2 was further clarified in Tipton v. Sonitrol Security Sys., Inc.23 Tipton was
an employment case involving claims for sexual harassment, employment discrimination and retaliatory

discharge.24 Here, the defendant sought a protective order which would bar plaintiffs counsel from
making ex parte contact with an unrepresented former managerial employee of the defendant, who was

a middle manager and whose acts and omissions were not the subject of plaintiffs claims.2° The court
denied this motion, finding that "neither Pitts nor any other case applying Missouri law ha[d] directly

addressed" this issue, and would read Rule 4-4.2 to prohibit this kind of contact.28
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For its analysis, the court first distinguished Pitts from Tipton. This case involved an unrepresented
former managerial employee when counsel represented the organization, while Pitts involved current

employees of an organizaton represented by counsel for the matter at issue.2” The defendant argued that
some of the Informal Advisory Opinions written by the Chief Disciplinary Counsel supported their

contentions that the ex parte contacts were prohibited.28 The court found that these opinions were non-
binding.2°

Next, the court looked to case law addressing the former employee issue and Model Rule 4.2 and found
support for their decision that "[t]he language of Rule 4.2 does not on its face involve, or in any way

prohibit, ex parte contact with former managerial employees."30 (emphasis added). Moreover, the
Tipton court relied on a Formal Opinion written by the American Bar Association for its decision.

C. ABA Formal Opinion 91-359

In 1991, the American Bar Association Standing Committee on Ethics and Professional Responsibility
addressed the former employee issue, and found that Rule 4.2 did not prohibit any ex parte contact with

a former managerial or non-managerial employee.31 The opinion stated as follows:

While the Committee recognizes that persuasive policy arguments can be and have been made for
extending the ambit of Model Rule 4.2 to cover some former corporate employers, [sic] the fact remains
that the text of the Rule does not do so, and the comment gives no basis for concluding that such
coverage was intended. . . . Accordingly, it is the opinion of the Committee that a lawyer representing a
client in a matter adverse to a corporate party that is represented by another lawyer may, without
violating Model Rule 4.2, communicate about the subject of the representation with an unrepresented

former employee of the corporate party without the consent of the corporations Iawyer.32

This is the majority rule on the issue of ex parte contacts with former employees.33 The Tipton court
stated that it would be improper to extend the Rule 4.2 definition of "party" beyond its "textual

moorings"” by including former managerial employees.34

D. U.S. ex rel. OKeefe v. McDonnell Douglas Corp.

In March of 1997, U.S. ex rel. OKeefe v. McDonnell Douglas Corp.35 was decided. Here, as in Tipton,
underlying the courts determination of the contact issue was a motion for a protective order. The
defendant sought a protective order barring their adversarys attorneys from making ex parte contacts
with their current and former corporate employees, and for the disclosure of all employees who were the

subject of ex parte contacts.38 Unlike Tipton, the employees at issue were both current and former non-
managerial employees.3’

To begin its analysis, the OKeefe court stated that in order to determine whether a defendants employees
are persons whose acts or omissions may subject the defendant to liability, the substantive law

underlying the action must be analyzed.38 Pitts involved the negligent installation of a water heater by a
current employee -- acts and omissions that could impute liability to the defendant organization. OKeefe
dealt with the False Claims Act, by which the employer can be liable for the acts of its employees under

a theory of respondeat superior.3 Here, McDonnell Douglas sought the protective order after the
Department of Justice sent questionnaires to the defendants current and former employees asking if the

employees had ever engaged in the "mischarging of labor."40 The mischarging allegations were central
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to the governments cause of action under the False Claims Act.*1 Because the current employees

actions, mischarging, could impute liability to the corporation, they wer off-limits to ex parte contact.*?

Next, the court discussed the important difference between current employees whose acts and omissions
may impute liability to the corporation and those current employees who are fact witnesses and merely

hold information about what they saw others doing.43 The imputation of liability may arise from what
they say they observed, but not how they acted.** These fact witnesses are not off-limits to ex parte
contact.*®

Next, the court ruled that former employees are generally fair game, with certain restrictions.*6 Former
employees who are, in fact, represented by the corporations counsel or their own counsel are off-limits

to ex parte contact under Rule 4-4.2.47

Based on this analysis, the protective order was granted in part, and denied in part, with certain

restrictions placed on the allowed ex parte contact with the former employees.*® In Missouri, an
attorney making ex parte contacts with a former corporate employee must: (1) maintain a list of all
former employees contacted and the date(s) of the contact(s); (2) "maintain and preserve statements,
notes, or answers to questionnaires obtained as a result of the contacts;" and (3) upon request, provide
the corporate opponent access to "the lists and notes," subject to work-product limitations.*® The court
established these guidelines "because the statements of some of defendants former employees may
subject defendant to liability, . . . [thus] some limits should be placed on the Governments access to
these employees."50 These guidelines are meant to prevent the adversary attorney from obtaining an
unfair advantage at trial, an advantage that would be cured by the disclosure of the information to the

defendant corporation.°?

In effect, OKeefe seems to imply that while a former employee is not off-limits to an ex parte contact, an
ex parte contact with a former employee will be subject to these guidelines if the former employees
statements would be binding if the statements were made by a current employee. Most likely, the
OKeefe court was confused with the issue of how the former employees acts and omissions done while
he was employed could be binding on the organization.

It is important to note that these disclosures mandated by OKeefe may be protected intangible work
product. In State ex rel. The Atchison, Topeka and Santa Fe Ry. Co. v. OMalley, the Supreme Court held
that broad interrogatories designed to reveal "the investigative process and relative weight attributed to

certain witnesses statements by the opposing side™ will be subject to the work product doctrine.>2
Moreover, if OKeefe is read to require the plaintiffs attorney to turn over the notes and statements taken
from the ex parte interview, then in effect in Missouri these former employees are a "party” -- at least
under Rule 56.01(b)(3), which entitles a party to a copy of his or her own statement as a matter of right
under the rules of discovery.

V. Points of Interest

A. Former Employees Whose Actsand Omissions Are at I ssue

OKeefes limitations -- requiring disclosure of "list and notes™ -- should only apply when the defendant
organization has a large number of employees whose acts or omissions while they were employed by the

organization could impute liability to the defendant organization.>3
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Most cases limit the "imputation of liability" to current employees.>* At the time of the act or omission,
the actor was a "current™ employee and their act or omission during their employment is at issue. By
suing the organization under a theory of respondeat superior, the plaintiff is alleging that the
organization is responsible for the acts of the organizations employees done within the scope of the

employees employment.55 Once the employee is fired, he cannot make an admission as a "former
employee™ under Federal Rule of Evidence 01(d)(2)(D) because he is no longer an agent of the
organization, and no longer speaking on a matter within the scope of his employment with the

organization during the existence of the employment relationship.56 He binds the organization by his
acts and omissions at the time of his employment, not because he is still working for the organization at

the time of suit.°” Any other interpretation of the "imputation of liability" language makes no sense, as
an organization could always avoid liability by firing an employee who would bind it by a negligent or
wrongful act done within the scope of his employment.

Some cases use the term "non-employee agent” to define who is covered by the second clause of the
test.%8 These are "agents whose acts are attributable to an organization but who may not technically be

employees."59 The language and sentence structure of the second clause of the test -- "and with any
other person whose act or omission in connection with that matter may be imputed to the organization
for purposes of civil or criminal liability or whose statement may constitute an admission on the part of
the organization,” -- is explained to incorporate agency principles, and to preclude former employees

because they are not currently agents.60

This seems to confuse a former employee with a current employee. At the time of the act or omission, a
current employee is employed by the organization. Former employees have no relevance here. At the
time of the ex parte contact, a current employee is still employed by the organization, while a former
employee is no longer employed by the organization, but was at the time of the act or omission that is at
issue.

The imputation of liability under agency law comes from the employees acts or omissions when he was
employed, not because they are still employed or acting as an agent for the organization. Thus, because
the second clauses two provisions are currently misconstrued, there is a definite advantage given to a
plaintiffs attorney who desires to speak to a former employee whose acts and omissions are at issue in
the litigation. For example, if the two negligent water heater installers from Pitts had been fired by their
employer after the explosion and were not represented, then the plaintiffs attorney would face no bar to
an ex parte contact.

B. Privileged Information

The attorney making ex parte contacts must not inquire into any privileged attorney-client
communications, because the privilege belongs to the corporation and can only be waived by the

corporation.61 Thus, the attorney must be careful when dealing with former managerial employees --
who may be contacted -- but he or she should not implicate any privileges or any legal strategies to

which the former manager might be privy.62 This conduct will violate Rule 4.4, Respect for the Rights
of Third Persons.%3

It is also important to note that the managerial employees access to privileged information provides the

basis for this limitation, not the rule, and that the privilege only restricts what is asked during a
permissible ex parte contact.%4
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C. When isa Party Represented?

The Official Comment to Amended Model Rule 4.2 states that "[t]his Rule applies to communications
with any person whether or not a party to a formal adjudicative proceeding, contract or negotiation, who

is represented by counsel concerning the matter to which the communication relates."®° Missouris
Official Comment does not include the "contract or negotiation™ language.

With the use of the term "party™ in some states rules, some courts have taken a narrow view and found

that the rule only applies after litigation has commenced.®® Other courts have not gone as far as to limit
the application of Rule 4.2 to the point where litigation has been commenced, but have found “that the
protections of Rule 4.2 attach only once an adversarial relationship sufficient to trigger an organizations

right to counsel arises."6’

This does not mean that once a potential litigant has retained counsel the rganization can throw up its
walls and prevent plaintiffs counsel from his investigation. "An interpretation of Rule 4.2 that limits
counsel to (and burdens their clients with the costs of) formal discovery during the investigatory stages
of civil litigation is not only fundamentally unfair, but also frustrates the purposes of Rule 11 [of the

Federal Rules of Civil Procedure]."68

The narrow view conflicts with the American Bar Associations present use of the word "person” in the

rule.9 The practicing attorney should be aware that while the ABA has amended Rule 4.2, Missouri has
not yet revised its rules to include the use of the word "person." While the use of the word "party" may
have caused some courts confusion in the past, the present formulation of Model Rule 4.2 should make
it clear that the rule applies to any person or organization who has retained counsel for a matter, and is
contacted by an attorney for another person who has also retained counsel for that same matter.

V. Conclusion -- Effective Ex Parte Contact
A. Former Employees

The issue is generally settled for former employees. If the employee was working at the time of the
alleged incidents, and is no longer working for the organization, then he or she is a former employee. An
attorney can make ex parte contact without the consent of the organizations attorney for all former
employees. Of course, it is also settled that if the former employee has retained his own counsel for the
matter, then that person is off-limits to an ex parte contact.

The former employee might have retained an attorney because it was his or her acts or omissions that are
at issue, or are the subject of the litigation. The issue is whether these former employees can bind the
corporation. They cannot by their statements, because they cannot constitute admissions. Under the
applicable law, they may possibly bind the organization by their acts or omission while they were

employed.”® These employees are not off-limits to an ex parte contact.’?

The plaintiffs attorney has a tremendous advantage in this area under the current interpretation of the
rule. In order for the organizations attorneys to cure their disadvantage, they should consult with these
persons and attempt to include them in their litigation team or have them sign an agreement to be
represented by the organizations attorney.

When there are a large number of employees whose acts and omissions may be at issue under the
applicable substantive law, and some of these employees have become former employees, contact will
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be limited. The plaintiffs attorney may have to provide a list of names to the organization of the former
employees contacted, and may have to turn over the lists, notes, and possibly the statements taken as a

result of the contacts.”2 However, work product is protected.’3

This is a tricky situation, because OMalley seems to protect the plaintiffs investigation as intangible
work product, while OKeefe may require the plaintiffs attorney to turn over the documentation of his
investigation. If the plaintiffs attorney is required to turn over a former employees statement, then, in
effect, these former employees are treated as a "party"” under OKeefe and Rule 56.01(b)(3). Moreover, it
is worth noting that under the work product rules of discovery, a party does not have to make a showing

of undue hardship to obtain a copy of his or her own statements.’*

Therefore, while OKeefes limitations appear to be impractical, they do attempt a solution to the former
employee whose acts and omissions are at issue situation. The plaintiffs attorney should make every
attempt to contact these former employees, and refuse to provide any information to the organization
under the authority of OMalley.

B. Current Employees

The clearest bright-line rule for current employees is that managerial employees cannot be the subject of
an ex parte contact. However, depending on the factual situation, it may e difficult for the plaintiffs
attorney to determine whether the employee is "management.” For example, middle managers in a large
corporation may or may not qualify, depending on the number and types of employees they manage,
their discretion outside of established rules and guidelines, and their ability to exercise their own

individual judgment.”®

Next, it may often be difficult for a plaintiffs attorney to distinguish between those employees who are
merely "fact witnesses" and those who may bind the corporation by their statements or acts and
omissions. Some courts have chosen an "overly expansive reading™ to define which employees could

bind the organization,76 and it is probably best for the plaintiffs attorney to do so as well, in order to be
on the safe side.

After the plaintiffs attorney has identified the current employees to whom he wishes to speak, and
determined their role in the matter -- specifically, whether they can bind the organization by speaking to
him -- then he is able to speak to them without the consent of the organizations attorney. The plaintiffs
attorney may speak to any employee about matters outside the subject of the litigation, matters outside
the scope of his representation of his client, or matters outside the scope of the organizations

representation of the employee.’’
C. The Ex Parte Contact

If, in the attorneys best professional judgment, he determines that he may make an ex parte contact, he
should keep the following points in mind: First, he should avoid implicating any information protected
by the attorney-client privilege. With most current employees contacted, there should be no privilege,
based on the lack of "automatic representation™ by the organizations attorney, and because if the current
employee is not involved in the matter at issue, he or she will not have contacted the organizations

attorney.78 As for former employees, they may have some privileged information. The plaintiffs
attorney should explain to the person contacted that they should not discuss with him any matter that

was specifically addressed in a conversation or consultation with the organizations attorney.79
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Second, while Rule 4.2 says the plaintiffs attorney may contact a prohibited employee with the consent
of the organizations attorney, the plaintiffs attorney probably should not seek consent. This will tip off
the organizations attorney to the ex parte contact, and give them the opportunity to use their massive

resources to prevent the contact.8 It will also give them a chance to seek a protective order from the
court--thereby frustrating the purposes and policies underlying the rule.81

Finally, the attorney should also keep in mind that other Rules of Professional Conduct might be
applicable to the contacts -- such as Rule 4.3, Dealing with an Unrepresented Person, and Rule 4.4,
Respect for the Rights of Third Parties -- and act accordingly.

While it is difficult to discern the limits of ex parte contacts with corporate employees, it is a necessary
evil for both plaintiffs lawyers and organizational defense counsel alike. The plaintiffs attorney must be
able to investigate his case and minimize the costs and expenses of litigation at the same time the
organization must be able to protect itself from being bound by its employees. If it is possible to achieve

a balance between the interests of the respective parties, it will not be with bright-line rules.82
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